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When should you set up 
Lasting Powers of Attorneys?
People often ask, what 
age should you be to 
set up Lasting Powers of 
Attorneys?
Well, there is no fixed or rec-
ommended age. However, it is 
important to understand you 
need mental capacity to set 
one up, otherwise you may 
find other people will decide 
for you who your attorneys 
will be.

There are two types, Property 
and affairs and Health and 
welfare. The Property and 
affairs one enables your at-
torneys to deal with bank ac-
counts and investments, and 
your property, including your 
house. The Health and Wel-
fare document is concerned 
with medical treatment if you 
are unable to communicate 
or make rational choices, for 
example if you have had a 
stroke. You can choose to 
have different people as at-
torneys for each document.

You should also be mindful 

the process takes a little time 
to conclude. Typically around 
3 months from first signing 
the document to having it ful-
ly complete and validated by 
the Office of Public Guardian. 
I would also recommend that 
the documents are registered 
straight away after comple-
tion as mistakes may be diffi-
cult to rectify sometime after 
signing.  Should you need 
more information please do 
not hesitate to contact us.
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Mirror Wills
Two Wills normally for a couple 
which are very similar, typically 
with most assets going to each 
other and then to the children.

Mutual Wills
Wills made by a couple with the 
agreement that the survivor 
of them will not amend or 
re-write the Will. These are not 
recommended as they are very 
difficult to enforce after a death.

Bequests
A gift in a Will which can be a 
sum of money or object like a 
piece of jewellery.

Legacy
Another name for a gift in a 
Will, normally a sum of money.

Executor
A person appointed in a 
Will to sort out the estate 
administration after the 
death. Normally there are a 
minimum of two people and 
a maximum of five. Executors 
can be appointed as “Alterna-
tive Executors” who will only 
act if the original executors 
cannot act.

Trustee
A person who takes responsi-
bility for a trust, for example 
when a trust is created to hold 
money for a child.

Attestation
The signing of a Will.

Guardians
People appointed in a Will to 
look after children in event 
the parents die.

Beneficiary
A person or organisation who 
benefits in a Will.

Intestacy
The situation when a person 
dies without a Will. They are 
known as “Intestate”. The gov-
ernment decides where their 
assets should go.

Grant of Probate
After a death the probate 
office will normally need to 
inspect the Will and they will 
issue a document known as a 
“Grant of Probate” which con-
firms the validity of the Will 
and who should distribute 
the assets, which is normally 
an executor. This may not be 
required on very small estates 
of under £5,000.

Codicil
An amendment made to a Will 
at a later date.

Estate
Assets left when all debts and 
expenses have been paid.

Inheritance tax
Tax paid on an estate if it 
is over the current nil rate 
threshold. Currently, this is 
£325,000.

You may have read recently 
about Andrew Waters who 
suffered with Down’s syn-
drome. While he was in hos-
pital in 2011, the hospital 
put a “Do not resuscitate” 
notice on his file. When he 
returned home, the family 
found the notice in his bag. 
The East Kent hospital trust 
has admitted it breached 
Andrew’s human rights and 
has apologised.

One important point about 
the case is that Andrew’s 
family were not consulted. 
This is a common problem 
that can arise that family 
members are not informed 
of what’s happening to a 
patient in hospital. This may 
be because the hospital 
staff are worried about po-
tential complaints if things 
go badly wrong.

Provided a person has men-
tal capacity, if they fear they 
may not be able to make 
important decisions for 
themselves in the future, 
regarding their healthcare, 
they can appoint a family 
member to be their attor-
ney. The attorney then has 
a legal right to question the 
treatment of the person in 
hospital, in the same way 
the patient might them-
selves.

There are two types of 
Lasting Power of Attor-
ney. One deals with finan-
cial matters and property 
and the other deals with 
healthcare.

If an attorney isn’t appoint-
ed, the Court of Protection 
can appoint somebody 
they choose, to look after 
the persons affairs. Howev-
er, family members may not 
appreciate this situation.
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Do you want to choose who 
makes important decisions 
about your healthcare?

The terminology of Wills Why it is important 
that a Will is signed and 
witnessed correctly?

For a Will to be legal it needs to be 
signed by the testator, (the person 
making the Will) in front of 2 wit-
nesses. The witnesses cannot ben-
efit in the Will, and should not be 
partners or spouses of the benefici-
aries. They need to be adults, over 
age eighteen.

The testator needs to have mental 
capacity, to understand what is go-
ing on. Once they have signed, the 
witnesses normally also sign, giving 
their full name and address.

So why is this important? 
After a death the original Will 
normally ends up in the hands of 
the local Probate Office. It will be 
checked by them. They will look for 
anything out of the ordinary. The 
Probate office can ask to speak to 
the witnesses and any other people 
who were involved at the time of 
the signing. Do keep this in mind if 
you act as a witness.

In particular, cases where a Will is 
altered by adding a codicil, or a 
new Will is written shortly before a 
death, may cause questions to be 
raised. It is therefore important that 
the signing or “Attestation” of the 
Will is taken seriously.

Finally, don’t forget to make sure 
the document is dated!
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Mental capacity 
when writing a Will 
is not a new thing!
When writing a Will in later 
life it is usual to consider the 
mental capacity of the testator, 
(the person making the Will). 
Are they of sound mind? If any 
doubt exists, it would be normal 
to expect a doctor or other 
qualified professional to carry 
out a test to ensure they are 
fully “compos mentis” to use the 
Latin expression. The Cambridge 
Dictionary describes this “able to 
think clearly and be in control of 
and responsible for your actions”. 
If the testator lacks such capacity, 
they shouldn’t be writing a new 
Will.

Well, this isn’t a new problem. 
King Herod wrote a Will, before 
his death in 44 AD. According to 
David Bentley Taylor in his book 
“Josephus a unique witness”, 
Herod’s relatives were concerned 
that his older Will should take 
priority over a newer one, made 
when he was at death’s door and 
his mind was confused.

So in conclusion, 
don’t leave it too 
late!

If you need more advice 
and information about 
Lasting Powers of 
Attorneys contact me, 

Paul Rodman at Kendal 
Wills on 01539 728020

As with other subjects, Wills have their own language 
which can seem a bit daunting at first! I have enclosed 
a glossary of some of the more common terminology.
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See our new Video on our website about 
Wills at:  www.kendalwills.co.uk

Ask us your legal questions and if we don’t 
know the answer we will find out!
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Wills, Lasting Powers 
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Why use Kendal Wills
Kendal Wills work to a fixed price menu of services so you know where 
you are at the start, so there are no nasty surprises. The prices are 
always kept highly competitive, and include free home visits, up to a 
50 mile radius of Kendal. The company is not VAT registered and so this 
saves 20% on the final bill. If you require something more complicated 
than normal, we will advise you of the price before work commences.
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"Our meeting with you, has 
helped us both get to grips 
with our situation, and you 
interpreted our wishes well"
               MI of Carnforth, Lancashire

Member of the Institute of Professional Will Writers and 
compliant with the IPW code of practice.

DISCLAIMER
“Wills Today” is produced by Kendal Wills Ltd of 6, Lound Road, Kendal, LA9 7DT. This publication is designed to give general information and advice but should 
not be relied on. For example, your situation may vary from one described here and the law may change in the future. We therefore recommend you seek 
Independent Legal Advice before taking any action on subjects mentioned in this publication.

Office appointments or home visits daytime or evening. 

The majority of Wills are fairly 
straightforward, however, one 
thing that is guaranteed to com-
plicate them, is an additional 
property. When I say an additional 
property, I mean a second proper-
ty or a share in a second property, 
either given by a parent or other 
relative, or passed to the benefici-
ary through a Will.

If a second property has been 
bought by the testator, (the per-
son making the Will) like a buy to 
let property, this doesn’t normally 
create a problem. The testator 
will have full details of it and will 
understand how it is owned. How-

ever, when they have received 
a share in a property, as a gift or 
through a Will this isn’t always so 
simple. 

Typically, a parent may have gifted 
a property to their children during 
their lifetime to avoid inheritance 
tax on their estate.  It may now be 
owned by several people.

The rules state that the testator 
should have full knowledge of 
what they own. In some cases like 
this, they may not know or un-
derstand how a second property 
is owned. For example, it may be 
held in trust, or it may be owned 

jointly with other family mem-
bers, or it may be owned tenants 
in common.

If the beneficiary of the gift should 
die prematurely, it is important 
to establish who will then own 
their share? Will it simply pass to 
any brothers or sisters, or can the 
share be left in the person’s Will to 
a new beneficiary, perhaps their 
son or daughter. In many cases 
beneficiaries of such property 
may not have any legal documen-
tation relating to it or even proof 
of ownership. This can then make 
writing a Will a complicated mat-
ter. 

Do you own a share in a second property? You might want to read this


