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What happens if a couple are 
not married and one of them 
dies without a Will?
So what does happen if a 
couple are living together but 
not married and one dies? (For 
the purpose of this article we 
will take “married” to include 
civil partners).

As the law does 
not recognise 
such relationships, 
family connections 
will be considered 
stronger than the 
partnership. For 
example, a man 
(Jack) owns his 
own house and 
his partner (Jill) 
lives in it with him. 
If Jack dies, and 
he has no Will, his 
house will revert 
back to his parents, 
through the rules 
of intestacy that 
apply where a 
person has no Will. 

Clearly, this isn’t a good situation 
for Jill who has lost her partner, 
and then finds herself homeless.

Even if Jack’s parents have died, 
the house would pass to his 
brothers and sisters. 

Back in 1975 the government 
of the day attempted to protect 
dependents in situations like 
this when they introduced the 
Inheritance (Provision for Family 

and Dependants) 
Act 1975. If a 
person is being 
“maintained” by a 
partner financially, 
and that partner 
dies, they may 
be able to claim 
against the estate 
of the deceased 
person, if they 
can show a loss 
in the standard of 
living they now 
have because of 
the death of the 
partner. This could 
involve having to 
go to court with 
no guarantee of 
success.

The situation gets 
more complicated if children are 
involved. If Jack had a child, the 
child would be the next of kin, and 
will inherit his estate. Normally if 
they are under eighteen, the assets 
will be held “on trust” until the child 
reaches that age.
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John Bingham reported 
in the Daily Telegraph on 
12th, October 2013 that 
there are now only 47% 
of people married in the 
UK. this means that 53% 
are single or unmarried. 
Clearly, many of these are  
“cohabiting” couples or 
“partners”, some who will 
have children.

53% 47%
 Unmarried  Married

Circulation 5,000 to homes 
in Kendal and the surround-
ing area. Please let us know if 
you would like to advertise in 
Wills Today. 
Half page advert £100



it is not unusual for old people 
to outlive their children, and 
this can have some interesting 
effects on estate planning.

There are several reasons why 
we might decide to gift our as-
sets to our children, either dur-
ing our lifetime or on first death, 
if we are married. This could be 
for Inheritance tax (IHT) mitiga-
tion. Currently, the nil rate band 
is £325,000. This is the amount 
we can leave before tax is pay-
able at 40% on the excess. Even a 
couple with two allowances can 
only leave £650,000 before pay-
ing tax. With property prices ris-
ing, especially in the South East, 
it won’t be too difficult to find 
houses worth more than this. 
Some people will own more than 
one property.

Another concern is the funding 
of long term care. Some older 
people may decide to gift as-
sets to their children to protect 
the gift from being used to fund 
care. Such gifts can fall foul of 
“Deprivation” rules where it can 
clearly be seen a gift has been 
made for this reason.

If an asset is gifted to a son or 
daughter, and they own it in full 
or in part, it will form part of their 
assets, and as such it is reason-
able to expect it will form part of 
their estate, and subject to their 
Will if they have one. Or will it?

Let’s look at an example.

Mary gives her house to her son, 
John and daughter Elizabeth who 
decide to rent it out. The house is 
now owned jointly by John and 
Elizabeth. Sadly, some years after, 
John has a heart attack and dies. 
As the house is jointly owned 
with Elizabeth, it will pass to Eliza-
beth, which is what her mother 
Mary would like. 

Let’s assume the house is worth 
£400,000. John’s share is half that 
which is £200,000. This means 
that on John’s death his share 
of the house has passed from 
his estate to Elizabeth, so he 
has used up £200,000 of his nil 
rate band of £325,000 leaving 
£125,000 of allowance. There 
may also be capital gains tax im-
plications for John’s family if the 
house has risen in value since he 
received it.

Alternatively, the house could be 
owned with Elizabeth “Tenants 
in Common”. This means that 
John’s share will form part of his 
estate and his Will. If he has a Will 
leaving everything to his wife Su-
san, this will include the share of 
his mother’s house.

Finally, the house could be held 
in trust for John and Elizabeth, 
but not actually given to them. 
In such cases, the trustees could 
decide to direct the share that 
John would have received to 
his children. This way, the share 
of the house will never fall into 
John’s estate which might be the 
better option. It also has benefits 
in other situations, for example if 
John were to get divorced or lose 
capacity.

The moral of the story is to take 
professional advice and try to 
consider all possibilities. 

Paul Rodman

Points to make

 Increasingly common to see 
this, often to mitigate IHT or pro-
tect assets from care fees

 Assets can be passed to chil-
dren during lifetime or on death 
via a Will

 Thought, a good idea if the 
children make Wills. They also 
need to be mindful that any as-

When passing our assets to our 
children, have we considered the 
situation if they die first!
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What is a 
“deputy?”
When a person loses capacity and 
there is no Lasting Power of At-
torney (or enduring Power of At-
torney) in place it is possible to ap-
ply to the Court of Protection for a 
“deputyship” so that you can make 
decisions on behalf of the person 
concerned. the application requires 
a medical report from the person’s 
doctor and a fee is payable. if suc-
cessful the Court of Protection will 
issue an order setting out the dep-
uty’s powers.

It is expected that the deputy should 
act in the best interests of the person 
who has lost capacity and the deputy 
must comply with the Mental Capac-
ity Act 2005. There are some things 
a deputy cannot do such as make a 
Will for the person involved or act as a 
trustee on behalf of them.

The deputy is supervised by the Office 
of Public Guardian and fees are pay-
able from the person lacking capacity. 
The deputy can claim reasonable and 
legitimate expenses such as travel, al-
though they are not entitled to remu-
neration unless the order states this. 
The Court can also discharge a deputy 
who has acted improperly. 

In conclusion if you are asked to be a 
deputy it is wise to think through the 
implications of this role carefully be-
fore accepting and this may require 
taking further advice.



sets gifted to them will fall into 
their Will. Often easily over-
looked when writing Wills.

 Need to understand if the gift 
has been given “Absolutely” or if it 
is in trust. If in trust, it won’t form 
part of the deceased person’s es-
tate as the trustees won’t distrib-
ute assets to a deceased person.

 If the gift is property you 
may need to refer to the deeds 
or Land registry documents to 
see how it is owned? Either joint 

owners or joint tenants in com-
mon. This will make a difference 
where the asset goes on death.

 Allowance for IHT will be af-
fected if assets pass to a sibling 
for example on death.

 Need to be aware of the capi-
tal gains tax angle also.

 As always you need to take 
advice.

 Trusts can be very helpful eg. 
Divorce, lack of capacity, bank-
ruptcy etc.

What are 
Mirror Wills?
typically, these are relatively 
simple Wills which are ideal for 
younger families, where every-
thing goes to each other on the 
first death, and then to the chil-
dren, on the second death. 

Where children are involved, it is 
important to appoint guardians 
who could be called on to look 
after the children in event of both 
parents dying prematurely. You 
might want to appoint alterna-
tive guardians in case the original 
guardians cannot act for any rea-
son. As the children may be too 
young to inherit it is important to 
appoint executors and trustees. 
We will be pleased to discuss 
who may be suitable at the first 
meeting.

When might 
mirror Wills not be 
suitable?
As people build up assets over 
time, other concerns may arise. 
For example, if a couple have 
significant assets between them, 
and one should die prematurely; 
they may wish to make sure their 
assets go to their children on the 
second death and not to a new 
partner of their surviving spouse. 
  

When writing a Will, the Executors 
are the people who will sort out 
your affairs after your death, and 
apply to the Probate Office for the 
Grant of Probate. This then means 
that your assets can be distributed 
as advised in your Will.

Traditionally, local solicitors 
have carried out this role. Hav-
ing drafted the Will for a client, 
appointing themselves, they 
knew they would have the work 
to do on the death of the client 
of sorting out the estate.

In many cases there is no harm 
in this, and in some cases it can 
be very positive. For example, if 
you have an elderly spinster with 
no close family, the local solicitor 
could be very useful. However, 
there can be disadvantages in 
going down this road.

One we often see is that the 
family solicitor may have retired, 
by the time the client dies. This 
means that another partner will 
be called to act for the family. 
The family of the deceased may 
have had little or no dealings 
with this other partner. There 
is also the problem of charges. 

Sometimes the bill for adminis-
tering the estate may be more 
than the family would like. It 
may be very difficult to remove 
the solicitor as executor if they 
have been appointed in the Will. 
This can be frustrating for fam-
ily members, especially if they 
could obtain probate them-
selves and have experience in 
such matters.

We recommend clients to ap-
point family members or friends 
as executors. Typically, a couple 
will appoint each other initially, 
and then other family members 
or friends. If these lay executors 
need help, at the time of death, 
they can then shop around for 
assistance.

It is helpful if the chosen ex-
ecutors are younger than the 
person writing the Will, and it 
would help if they are good ad-
ministrators. I also advise against 
appointing executors who live 
abroad as it can be difficult to 
conclude matters at a distance. It 
is also a nice touch to remember 
the executors with a small gift of 
appreciation in the Will.
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Who should I have as my 
Executors?
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Alternatively, if a property is owned 
jointly with Jill, she will receive 
it on Jack’s death as joint owner; 
however, it could be held “Tenants 
in Common” in which case Jill will 
only own half of the house. The 
other half would belong to Jack’s 
family, not a great situation.

Thought should also be given 
to pensions and death in service 
benefits. On starting work, 
employers will usually ask who 
should receive benefits if an 
employee should die before 
retirement age. It is obviously 
good to review such details as 
situations change.

Phone: 01539 728020
Email: enquiries@kendalwills.co.uk
Website: www.kendalwills.co.uk
6, Lound Road, Kendal, Cumbria, LA9 7DT

See our new Video on our website about 
Wills at:  www.kendalwills.co.uk

Ask us your legal questions and if we don’t 
know the answer we will find out!
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“Wills Today” is produced by Kendal Wills Ltd of 6, Lound Road, Kendal, LA9 7DT. This publication is designed to give general information and advice but should 
not be relied on. For example, your situation may vary from one described here and the law may change in the future. We therefore recommend you seek 
Independent Legal Advice before taking any action on subjects mentioned in this publication.
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"Our meeting with you, has 
helped us both get to grips 
with our situation, and you 
interpreted our wishes well"
               MI of Carnforth, Lancashire
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compliant with the IPW code of practice.

As well as abolishing car tax 
discs, you might have read 
about the new intestacy rules 
that have come into force this 
month.

The first thing to stress is that 
these rules are for people who 
have not made a Will. I would 
strongly advise most people to 
make a Will, that way they get to 
choose where their assets go!

•	 In	 the	 past	 a	married	 spouse	
with no children would receive 
the first £450,000 of an estate. 
The rest was split between oth-

er relatives. They now get the 
whole estate.

•	 Under	 the	 old	 rules,	 where	
there are children, this was re-
duced to the first £250,000 and 
they got a “life interest” in half 
the remainder and the children 
got the other half. This meant 
that assets were held in trust for 
the spouse. In some cases this 
would prove problematic.

•	 Now	the	spouse	still	gets	 the	
£250,000 and half of the balance 
absolutely with the other half 
going to the children as before.

New Intestacy Rules  
from 1st Oct 2014


