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more complicated than normal, we will advise 
you of the price before work commences. 
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“Mr Rodman was so easy to talk to, very 
understanding and I felt I had all the time 
I needed to discuss with him making my 
Will, I never felt rushed. I now have a Will 
and Trust in place which has given me 
peace of mind.”

Mrs J F Kendal

SITUATION WITH MOTHER-IN-LAW LIVING IN HOUSE 
A client told me about a situation some friends 
are in. It would appear, it is not totally unique, 
and talking to others, the situation may be on 
the increase.
I have listed below some of the common 
characteristics:

•  Couple (Man and Woman) typically aged  
40 may be married or not.

•  Have recently bought a house together on  
a mortgage and set up home.

•  Typically have young children. The children 
may not be the children of both parents.

•  The mother of the female partner has sold 
her house and has helped provide the 
deposit for the new house, she also lives 
with them.

These cases raise a few questions, in particular 
when writing Wills for them.

1)  Did the couple take any professional advice 
before purchasing the house?

2)  Have they considered the situation should 
one of them die prematurely? Would the 
survivor want to remain in the house with 
the mother in law?

3)  What happens if one of the couple has 
died, and the surviving partner meets a 
new partner? Where do they live?

4)  If they require Wills is it possible to advise 
both partners at the same time during the 
same meeting?

As the house is jointly owned, the male partner 
would clearly own the house on the death of 
his partner providing they have life insurance 
covering the mortgage. It is therefore difficult to 
bind him. 

An option is to sever the tenancy of the house, 
(so they each own a half share) and the Wills 
could include “right to occupy” clauses, allowing 
the mother to remain in the house etc. but they 
leave their share of the house to each other. 
This could create another problem. As the 
mother now has a right to occupy the house, on 
her death she can be taxed for inheritance tax 
purposes as if she has owned the house. If it is a 
valuable house, this could create a tax bill on the 
death of the mother.

As always, the moral of the story is take good 
advice before doing anything!
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WHY IS MENTAL CAPACITY IMPORTANT 
WHEN MAKING A WILL?
The majority of Wills written shouldn’t create a 
problem when the person making the Will, the 
testator dies. Most are perfectly fair, leaving 
everything to a spouse, and failing that the 
children equally. Even if the mental capacity 
of the testator wasn’t great, in the majority of 
cases, it is unlikely to be questioned. However, 
the situation is very different, when a testator 
has unusual wishes. Examples of this, could be 
leaving out a son or daughter completely, or, 
making large gifts to charities rather than their 
children. (Continued overleaf)
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Reading in a popular newspaper a reader had 
written in asking this question.

The article made the point, that the reader 
would need to make sure they were legally 
protected, and could remain in the house.  
It also advised setting up a trust to put the 
house in, using a specialist lawyer.

These two points are very valid. I would also 
add, such advice does not come cheap. Expect 
to pay £3-4,000+ for such advice and a trust. 
There are other points to be aware of, which 
were not mentioned.

The first one is time. Once the house is gifted, 
you will need to live seven years, for the gift 
to be forgotten, so it is good to start early! I 
come across older clients, who may have gifted 
a property a couple of years ago, who are 
worried about dying too soon!

In some cases, if you continue to live in the 
house, as previously, the Inland Revenue may 
say, it is a “gift with reservation of benefits”. 
What this means is, they feel, you haven’t 
really given it away. To avoid this situation, it 
would be a good idea to pay rent to the trust, 
with a proper rent book. If you have savings 
or investments you wish to pass to future 
generations, this may also be helpful. This 
is because you will be also reducing taxable 
assets each time you make the payments.

To complicate matters, these rules do not apply 
to Long Term Care. If a person is assessed for 
care by the local authority, they are likely to ask 
did you ever own your own home, and if so, what 
happened to it? The local authority may feel, in 
some cases, a house has been deliberately given 
away, to avoid it, being used to fund long term 
care. There is no clear time line in such cases, 
unlike the Inheritance tax rules, and they may 
expect the family to fund care costs if they have 
previously received the house.

CAN I AND MY WIFE 
TRANSFER OUR HOUSE TO 
OUR CHILDREN TO REDUCE 

INHERITANCE TAX?

WHY IS MENTAL CAPACITY IMPORTANT 
WHEN MAKING A WILL? (CONTINUED...)
Assuming a person writes a Will with “unusual 
wishes”, any disgruntled potential beneficiaries 
like the children, are likely to seek legal advice 
after the death, as to the validity of the Will. Such 
advice is unlikely to be cheap, and in the interests 
of the legal professional to investigate fully. So 
what are the first questions they may ask? 

Typically, they will enquire about the signing 
and witnessing of the Will? Was this carried 
out professionally with witnesses present? 
Was there anything unusual about the signing? 
Assuming everything is correct here, they 
may well ask about the testator’s health and 
capacity next. 

Anything on the testator’s medical records 
about lack of capacity, such as a failed 

assessment, could be the sort of evidence they 
require. On this point, people may be very 
reluctant to have such a test for fear of the 
results, which in itself may create problems for 
them going forward. 

The legal case Banks v Goodfellow now 150 
years old, established three clear principles 
required when writing a Will:

•   The testator must understand the nature  
of the Will and its effect.

•   They must understand the extent of the 
property they are disposing in the Will.

•   Be aware of any dependents the testator 
would normally be expected to provide for 
in the Will and free from any delusion of 
the mind that would cause the testator not 
to want to benefit such people.

In conclusion therefore, when making an 
“unusual” Will which might be questioned, these 
points are even more important that normal.

Top Secret! We sell prepaid funeral plans

I am pleased to announce that Stephen 
Thrift has joined us as an associate and 

has passed his exams with the Institute of 
Professional Willwriters. Originally from 

Newcastle and an avid rugby fan, Stephen 
lives in Warton and is married with a 

young daughter.

If you would like to talk to Stephen  
about making your Will or Lasting Power of 

Attorneys, he would be pleased to meet you. 
You can contact him on 07795 661719  

or info@stephenthrift.co.uk.

Stephen Thrift joining

Inheritance tax has been described as a voluntary 
tax. It is true if you are wealthy, and you give your 
assets away, well in advance of dying, you might 
be able to avoid it. Sadly, many of us don’t give it 
a thought until it is too late, and tax is payable on 
our death. So what should you do?

Firstly, count up all your assets. If necessary, 
obtain valuations, if one hasn’t been done for 
some time.

Most UK residents have an allowance of £325,000 
before inheritance tax is payable. If you leave 
your house to your children, you may also qualify 
for a further allowance of £150,000, known as 
the Residents Nil Rate Band. The rules on this 
allowance are complicated so it is worth taking 
professional advice, to see if you qualify. Assets 
over these levels are taxed at 40% on death. If 
you are married, or in a civil partnership, you can 
leave assets to your spouse or partner with no 
tax payable when you die, although they may be 
taxed when they die. Gifts to a charity will also 
pass free of tax.

Assuming you have a liability, can you give any 
assets away? Generally, if you survive seven 
years, a gift will be considered to be outside of 
your estate. If you are worried about gifting to 
children, perhaps because their situations are 

unstable, it is possible to gift an asset to a trust, 
where it can be held for your chosen beneficiaries 
or their children. Do consider if such a gift will 
create a capital gain on transfer? In some cases 
it may be worth paying the tax. You can also give 
small gifts with no liability each year, e.g. £3,000 
to a son or daughter, so it is worth doing that.

If you have a valuable home, you may  
consider downsizing, and then gifting capital  
to your children?

It is well worth talking to a financial adviser who 
specialises in Inheritance tax planning. They may 
have products that can increase your regular 
income, but decrease your capital, and potential 
inheritance tax. They may also be able to assist 
you in passing assets to your children.

At Kendal Wills we work with several leading 
financial advisers. If you don’t have one, we would 
be pleased to refer you to an adviser near you.

WHAT CAN I DO IF I HAVE AN 
INHERITANCE TAX LIABILITY?


